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0 EXPEDITE

[J No Hearing Set

M Hearing is Set
Date: December 20, 2024
Time: 1:00 p.m.

Judge/Calendar: The Honorable Brandon Mack

STATE OF WASHINGTON
JEFFERSON COUNTY SUPERIOR COURT

KITSAP BANK,
Petitioner,
V.

FORT WORDEN LIFELONG
LEARNING CENTER PUBLIC
DEVELOPMENT AUTHORITY
WASHINGTON, a Washington Public
Corporation,

Defendant.

The State of Washington, acting by and through the Washington State Parks and
Recreation Commission, a state agency (hereinafter the “State™), as creditor, party-in-interest,
as well as owner and landlord of the demised premises comprising a large portion of Fort
Worden State Park currently occupied by the above-captioned Defendant under Court-
appointed receivership, objects in the strongest terms to the means by which the Court-
appointed receiver Elliot Bay Asset Solutions, LLC (hereinafter “Receiver”) sought and
obtained via ex parte proceedings an order dated December 2, 2024, against the State without
any notice or opportunity for the State or other parties-in-interest to be heard. The State was

not even aware of the entry of the order until a third party brought it to the State’s attention, as
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Receiver made no effort to serve the order or even inform the State of its existence. The State
hereby moves under CR 59(a) and CR 60(b) for vacatur of that ex parte order entered on
December 2, 2024 (hereinafter “Ex Parte Order), as improperly moved for and obtained. This
Motion is supported by the Declaration of Mike Sternback (hereinafter “Sternback
Declaration”), the Declaration of Andy Woo (“Woo Declaration™), filed contemporaneously
herewith, and any other files and records on file with the Court.
1. STATEMENT OF FACTS

A. Background

The Washington State Parks and Recreation Commission is a state agency governed by a
seven-member commission, RCW 79A.05.015, in whom the statutory authorities and
responsibilities set forth in its enabling statutes, Chapter 79A.05 RCW, are vested, including the
authority to “[g]rant . . . leases in state parks and parkways upon such rentals, fees, or percentage
of income or profits and for such terms, in no event longer than eighty years . . . and upon such
conditions as shall be approved by the commission.” RCW 79A.05.030. Consistent with its
enabling statutes, the Commission “cares for Washington’s most treasured lands, waters, and
historic places” and owns Fort Worden State Park in fee. Sternback Decl. { 4.

On November 8, 2013, following unanimous approval in an open public meeting of a
quorum of the seven-member commission as required by law, the State leased to Fort Worden
Lifelong Learning Center Public Development Authority, a public corporation created by the
City of Port Townsend pursuant to RCW 35.21.730-.759 (hereinafter the “PDA”), a large
portion of Fort Worden State Park (hereinafter “demised premises”) under a master lease
(hereinafter “State Lease™). Sternback Decl. 5.

On June 20, 2024, the State entered into a contract with the PDA to provide

reimbursement for work performed by the PDA’s landscaping contractors at Fort Worden State

! Agency Mission & Vision, available at: https://parks.wa.gov/about/agency/mission-vision.
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Park. Sternback Decl. § 17. Pursuant to this contract, the State disbursed $17,724.88 in state
funds to the PDA for approved reimbursement intended for the contractors who completed
landscaping/groundskeeping services at the state park. Id. Due to the receivership, these funds
have yet to be disbursed for the intended purpose. Id.

B. Appointment of Receiver

On or about August 1, 2024, the PDA’s Board of Directors voted to dissolve the PDA
due to its imminent insolvency, and formally requested dissolution from Port Townsend’s City
Council on August 5, 2024. Sternback Decl. | 6. This request was originally set for a hearing
before the City Council on October 7, 2024. 1d.

On October 4, 2024, this Court, pursuant authorities provided under Chapter 7.60 RCW
[hereinafter “Receivership Act”], entered an order [hereinafter “Appointment Order”]
appointing Elliot Bay Asset Solutions, a limited liability company, as general receiver to
administer the business and property and/or wind up affairs of the PDA.

On November 6, 2024, immediately upon receiving from Receiver a copy of the notice
of receivership and Appointment Order, the State filed its notice of appearance and deposited
the same in the mail for service upon the receiver pursuant to RCW 7.60.190(2).
Woo Decl. { 4.

Throughout the duration of Receiver’s appointment and up to the date of this Motion,
representatives of the State had regularly been in contact with representatives from Receiver.
Sternback Decl. § 7-8. The main persons of contact for the State have been Mike Sternback,
Deputy Director for the agency, Heather Saunders, Director of Park Development, and Anna
Gill, Regional Superintendent, among others [collectively “Parks staff”]. Sternback Decl. { 3.
Despite ongoing, regular meetings, at no point did any representative of Receiver ever reach
out to confer with Parks staff about extending the deadline set forth in RCW 7.60.130(7), or
expressed any desire to extend it, despite the topic of the deadline having come up in a meeting

on November 21, 2024. Sternback Decl.  11-13.
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C. Legal Proceedings by Receiver and Ex Parte Order

As of the date of this Motion, the Court has not granted approval for Receiver to
employ attorneys as required under RCW 7.60.180(1). Nevertheless, on November 25, 2024,
the week of Thanksgiving and Native American Heritage Day, attorney David Neu reached out
by phone and left a voice message identifying himself and his firm, Miller Nash, as
representing Receiver in this matter and stating that Receiver intends to file a motion relating
to a stipulation on use of cash collateral. Woo Decl. § 5-6. Andy Woo, representing the State,
returned Mr. Neu’s call the same day and inquired as to the timeline Receiver had in mind for
such motion, Mr. Neu provided no timeline, stating merely that the motion would be noted in
accordance with the rules, and made no mention of any other motion or intended filings. Woo
Decl. | 7.

Based on papers on file with the Court for this receivership proceeding, but
unbeknownst to the State at the time, a hearing set for December 6, 2024, was actually noted
on the very same day that Mr. Woo spoke to Mr. Neu. Note for Mot. Docket dated Nov. 25,
2024. On November 27, 2024, while counsel for the State was out of office, Woo Decl. { 8,
Mr. Neu called and left another voice message at 12:06 pm, stating he would like to talk to Mr.
Woo about the State Lease, and specifically the State’s intent as to the State Lease. He also
informed Mr. Woo that he does not believe RCW 7.60.130(7) applies to leases, and that he
wished to know if the State is in agreement. Woo Decl. § 9-10. Mr. Neu’s voice message did not
mention that various motions had already been noted by his firm for hearing the following
week, that Receiver was interested in an extension to the deadline under RCW 7.60.130(7), or
that Receiver intended to seek an order against the State on that issue via ex parte that very
afternoon. Woo Decl. { 11.

On Monday, December 2, 2024, upon returning from the long holiday weekend, State
was served by mail with a copy of an Application to Employ Miller Nash LLP as Attorneys for

the Receiver, with accompanying papers, including a certificate of service dated November
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25th, rather than the motion to approve stipulation on use of cash collateral to which Mr. Neu
referred. Woo Decl. § 12. This Application was noted for hearing on the Friday of that week,
December 6, 2024, far short of the timeline required by law and court rules. The State also
became aware of the voice message from Mr. Neu, and attempted to contact Mr. Neu at 10:43
am to discuss the above issues as he requested. Woo Decl. { 9-10, 13. Counsel for the State
was unable to reach Mr. Neu and left a message instead. Woo Decl. § 14 Mr. Neu and his firm
never returned that call. Woo Decl. { 15.

Later that day at 3:54 pm, State received an email from a third party forwarding a copy
of the Ex Parte Order, expressing concerns and inquiring whether State Parks was aware of the
order having been entered. Sternback Decl. | 14. The State, through legal counsel, attempted to
reach Mr. Neu again at 4:23 pm. Woo Decl. | 17. As with the call placed earlier that morning,
Mr. Neu and his firm never returned that call. Woo Decl.  18.

On Tuesday, December 3, 2024, State was served by mail with yet another batch of
documents: a second copy of the Application to Employ Miller Nash LLP as Attorneys for the
Receiver, but with a different certificate of service (dated November 26th rather than 25th),
along with two new filings. Woo Decl. { 20. The first of the two was an Application to Employ
Sandman Savrann PLLC as Special Hospitality Law Counsel to the Receiver, with
accompanying papers; and the second was Receiver’s Motion to Approve Stipulation on Use
of Cash Collateral, with accompanying papers. Id.

All three filings were served and noted for hearing short of the general requirements
under CR 5(b)(2) and LCR 5.5(a). See Woo Decl. { 21. Having been unable to reach Mr. Neu
by phone, State followed up via email on December 3, 2024, to alert Mr. Neu and John Knapp,
also of Miller Nash, to the untimely service. Woo Decl. § 22. Mr. Neu re-noted these hearings
for December 20, 2024, in response to the State’s concerns.
Woo Decl. 1 23 & Exs. A-B. The State sought to confer again by email later that week on

December 6, 2024, as soon as it became apparent that the filings should comply with the notice
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requirement under RCW 7.60.190(6)(c) and/or (d), not just the general motion timelines under
court rules. Woo Decl. § 24. Rather than responding to emails from the State’s legal counsel,
Receiver instead filed a motion to shorten time. Woo Decl.  25-26.

As of the date of this Motion, neither Receiver nor any attorney representing Elliot Bay
Asset Solutions has provided State with a copy of its ex parte filings or a copy of the Ex Parte
Order. Sternback Decl. 1 16, Woo Decl. § 19.

The sixty-day deadline provided by RCW 7.60.130(7) expired on December 3, 2024.2

State now submits this Motion for the Court to vacate the Ex Parte Order.

1.  ARGUMENT

Washington’s Receivership Act governs receivership proceedings in Washington State.
RCW 7.60.005-.300. The Receivership Act was enacted in 2004 as a “result of a Washington
State Bar Association workgroup meeting over a ten-year period” to help the State Legislature
update the old receivership chapter that was enacted by the Territorial Legislature over 170
years ago. S.B. Rep. on S.B. 6189, 58th Leg., Reg. Sess. (Wash. Feb. 12, 2004). Web links to
the legislative material cited herein are provided in Appendix 1. Where web links are not
available, a certified copy is provided in Appendix 2. In that original bill as introduced, the
section that later became RCW 7.60.130 then contained only subsections (1) through (6),
codifying the power of a general receiver to assume or reject executory contracts or unexpired
leases. S.B. 6189, 58th Leg., Reg. Sess. § 15 (Wash. 2004). The two additional subsections
now found in RCW 7.60.130(7) and (8) were added through the striking amendment
introduced by former Representative Patricia Lantz in the House Judiciary Committee. Striking
Amendment, S.S.B. 6189, 6189-S AMH JUDI H5126.2, 58th Leg., Reg. Sess. § 15(7)-(8)

(Wash. 2004). One of the effects of the striking amendment is summarized as: “Provide that if

2 RCW 7.60.130(7) establishes a 60-day time constraint on Receiver’s assumption of state
contracts. Receiver was appointed on October 4, 2024. Accordingly, the statutory time limit ran on
December 3, 2024.
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a state is a party to a contract, the receiver and the state agency must agree to the receiver
assuming the contract or else it is deemed rejected by the receiver.” S.B. Rep. on S.B. 6189 at
3. Similarly, the subsequent Substitute Senate Bill Report summarized: “The amended bill
added provisions that . . . provide that if a state is a party to a contract, the receiver and the
state agency must agree to the receiver assuming the contract, or else it is deemed rejected by
the receiver.” S.B. Rep. on S.B. 6189 at 2. Notably, eight of the twelve amendments
highlighted in the Substitute Senate Bill Report® relate to additional safeguards for state
agencies.

Following its enactment,* RCW 7.60.130(7) was revised as part of the 2011
amendment to the Receivership Act, resulting in its current form, which provides: “Any
contract with the state shall be deemed rejected if not assumed within sixty days of
appointment of a general receiver unless the receiver and state agency agree to its assumption

or as otherwise ordered by the court for good cause shown.”

® Full language from the Substitute Senate Bill Report, describing changes incorporated by the
House and subsequently the Senate into the substitute bill including multiple safeguards for state
agencies: “The amended bill added provisions that: (a) require that claims made against the receiver’s
bond must be made within one year from the date the receiver is discharged; (b) give a state agency’s
claim of the receiver’s bond priority; (c) clarify that the court controlling the receivership cannot
transfer other pending actions to the court’s jurisdiction if, in the other action, a state agency is a party
and there is a statute that vests jurisdiction or venue elsewhere; (d) explicitly add regulatory and taxing
state agencies in the various provisions to include them in the entities that must be notified; (e) clarify
that the receivership does not stay government actions or appeals of tax liabilities; (f) provide that if a
state is a party to a contract, the receiver and the state agency must agree to the receiver assuming the
contract, or else it is deemed rejected by the receiver; (g) provide that a receiver may not abandon
property that is a hazard or potential hazard to the public; (h) explicitly provide that a receiver is
personally liable to state agencies for failure to remit sales tax collected after appointment; (i) allow
state agencies to bring claims on the general receiver within 180 days (as opposed to 30 days) from the
date notice is given of the receivership; (j) require any objection to a claim to be mailed to the creditor
at least 30 days (rather than 20) prior to the hearing to approve the general receiver's final report; (k)
provide that rejected state claims are not subject to mediation unless agreed upon by the state; and (I)
explicitly add support debts to the list of allowed claims in a general receivership, unless the support
debt is assigned to another entity.” (Emphasis added).

* When adopted in 2004, RCW 7.60.130(7) stated: “Any contract with the state shall be deemed
rejected if not assumed within sixty days of appointment of a general receiver unless the receiver and
state agency agree to its assumption.”
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Although not mentioned in the bill reports, the striking amendment also added another
important safeguard for state agencies by adding the provision now found in RCW 7.60.190(3),
requiring that “a[ny] request for relief against a state agency shall be mailed to or otherwise
served on the agency and on the office of the attorney general.” Striking Amendment, S.S.B.
6189, 6189-S AMH JUDI H5126.2 § 21(3).

The Legislature was deliberate and intentional in preserving the public interest and
ensuring that public property and resources would not be unnecessarily harmed or tied up in a
receivership proceeding. When a receiver disregards the requirement to serve the State and
moves the Court for an ex parte order to adjudicate provisions like RCW 7.60.130(7) without
the State’s knowledge or presence, it not only materially affects State’s substantial rights but

frustrates the legislative intent and public policy behind these provisions.

A. The Court Should Vacate the Ex Parte Order Pursuant to CR 60(b)(1) for
Irregularities in Obtaining the Order.

Washington State Superior Court Rule 60(b) provides the bases for the Court to vacate
an order on the party’s motion and upon such terms as are just. Under CR 60(b)(1) the Court
may relieve a party from an order for “irregularities” in obtaining the order. Matter of
Guardianship of Adamec, 100 Wn.2d 166, 174, 667 P.2d 1085 (1983). “Irregularities” which
can be considered on a motion to vacate an order “are those relating to want of adherence to
some prescribed rule or mode of proceeding.” Id. (citing State v. Price, 59 Wn.2d 788, 791,
370 P.2d 979 (1962)).

In a receivership proceeding, the “prescribed rule or mode of proceeding” to which
Receiver must adhere includes not only applicable court rules but also the requirements of the
Receivership Act. RCW 7.60.190, in particular, deals with the participation of creditors and
parties-in-interest in receivership proceedings and contains various provisions relating to their

rights to notice.
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RCW 7.60.190(2) provides in pertinent parts:

Any person having a claim against or interest in any estate
property or in the receivership proceeding may appear in the

receivership . . . . The Receiver shall maintain a master mailing list
of . . . all persons serving and filing notices of appearance in the
receivership . . . . A creditor or other party in interest has the right

to be heard with respect to all matters affecting the person,

whether or not the person is joined as a party to the action.
(Emphasis added). RCW 7.60.190(3) additionally provides: “Any request for relief against a
state agency shall be mailed to or otherwise served on the agency and on the office of the

attorney general.” Subsection (8), the last subsection of RCW 7.60.190, in turn provides:

Whenever notice is not specifically required to be given under this
chapter, the court may consider motions and grant or deny relief
without notice or hearing, if it appears that no person joined as a
party or who has appeared in the receivership would be prejudiced
or harmed by the relief requested.

RCW 7.60.190(8) (emphasis added). Subsection (8), rather than providing blanket authority for
a receiver to seek ex parte orders at its convenience, instead applies only if “notice is not
specifically required” under Section .190 or elsewhere under the Receivership Act. Therefore,
the threshold question, before even applying the “prejudiced or harmed” test® of Subsection
(8), is whether notice is specifically required by the Receivership Act.

Receiver’s Ex Parte Motion represented to the Court that its motion “can be heard ex
parte pursuant to RCW 7.60.190(8),” Receiver’s Mot. To Extend Deadline at 3, but failed to
inform the Court that this provision applies only if notice is not specifically required by the
Receivership Act. Receiver conveniently skipped past that threshold question and omitted the

express requirements found in the preceding subsections.

> Because notice clearly was required, RCW 7.60.190(8) does not apply and the Court need not
address the question of whether State was “prejudiced and harmed.” To the extent Court deems this
inquiry relevant, this Motion addresses prejudice and harm below in Section B.
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Subsection (2) clearly states that a creditor or other party in interest has the right to be
heard “with respect to all matters” affecting that person. Receiver has known from the very
start, given State’s regular contact with representatives of Receiver, that the State is a party in
interest. Sternback Decl. § 7-8. Even if that were not the case, State has filed and served its
notice of appearance via counsel, Woo Decl.{ 4, identifying itself as both creditor and party in
interest, as well as owner and landlord of the demised premises. Notice of Appearance for
Creditor/Party-in-Interest Washington State Parks and Recreation Commission at 1. Receiver’s
requested relief, which the Court granted, was to “extend any deadline that may exist for
[Receiver] to assume or reject the Lease” with the State, which clearly is something that affects
the State.

Furthermore, Receiver clearly was aware of the existence of RCW 7.60.190(3). Woo
Decl. 1 27 & Ex. B at 10. Receiver conveniently ignored and omitted any mention of this
provision in persuading the Court to hear its motion without any notice to the State and grant
its desired relief: one that is expressly for the purpose of undermining the protection a state
agency should receive under RCW 7.60.130(7). Allowing Receiver to do so contravenes both
the clear statutory language and underlying policy of RCW 7.60.190(3) for ensuring that state
agencies are properly served regardless of whether it has appeared in the proceeding. Receiver
also should not be permitted to, on the one hand, cite this provision when it is convenient for
Receiver’s desired outcome, such as upon being challenged on the issue of improper service,
Woo Decl. | 27 Ex. B at 10, but ignore it when it is inconvenient for Receiver’s desired
outcome, such as when using the ex parte process to end run around statutory deadlines and
procedures in order to prevent returning possession of publicly owned property to the State.

Where CR 60 applies, trial courts are given “a broad measure of equitable power to
grant parties relief from judgment or orders,” Vaughn v. Chung, 119 Wn.2d 273, 280, 830 P.2d

668 (1992), and the Court should exercise that authority “liberally, as well as equitably, to the
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end that substantial rights be preserved and justice between the parties be fairly and judiciously
done,” id. at 278-79 (internal quotations and citations omitted).

At issue now before the Court in this Motion are the State’s substantial rights as a state
agency, public landowner, and landlord under the Receivership Act. In seeking and obtaining
the relief it sought against the State ex parte, Receiver failed to comply with or disclose to the
Court express legal and procedural requirements for obtaining such relief. Thus, CR 60(b) is
the correct mechanism by which the Court should now set the Ex Parte Order aside for

preserving substantial rights and justice.

B. The Court Should Vacate the Ex Parte Order and Grant Reconsideration
Pursuant to CR 59(a)(7)

Under Washington State Superior Court Rule 59(a), “on the motion of the party
aggrieved . . . any other decision or order may be vacated and reconsideration granted” for any
of the causes set forth in the rule that materially affects the substantial rights of the moving
party. Under CR 59(a)(7), the Court “may vacate its decision, on motion of the aggrieved

7

party, on the grounds that the decision was ‘contrary to law.”” Singleton v. Naegeli Reporting
Corp., 142 Wn. App. 598, 601, 175 P.3d 594 (2008). Additionally, CR 59(a)(7) provides basis
for vacating and granting reconsideration where “there is no evidence or reasonable inference
from the evidence to justify . . . the decision.”

Receiver sought and obtained the Ex Parte Motion by asserting three main premises:
(1) that the Receivership Act provided Receiver with a basis to bring a motion before the Court
without notice or hearing, Mot. to Extend Deadline at 3; (2) that RCW 7.60.130(7) apply only
to “contract[s]” and not “lease[s],” Heath Decl. | 4, Mot. to Extend Deadline at 3; and (3) that
none of the parties, including State, would be prejudiced or harmed, Heath Decl. { 4.

First, as already discussed above, the Receivership Act does not allow for Receiver’s

motion to be heard ex parte. To the extent the Ex Parte Order premised upon the Receivership
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Act requiring not notice, it is contrary to law. The remaining two premises are likewise

contrary to law or unsupported by the evidence, as detailed below.

1. The Ex Parte Order is contrary to law to the extent it was granted on the basis

that RCW 7.60.130(7) does not apply to leases.

Receiver, in its Ex Parte motion, proposed a self-serving (and in State’s view,
incorrect) interpretation of RCW 7.60.130(7) that must be addressed by the State, given that
the provision was enacted for the protection of state agencies should they ever, as in this
instance, contract with a party that is subsequently placed under receivership.

Leases are contracts. This statement is well supported by the plain meaning of those
terms as well as by property and contract law since the origin of common law. Washington
State common law is no exception. Seattle-First Nat’| Bank v. Westlake Park Assoc., 42 Wn.
App. 269, 272, 711 P.2d 361 (1985) (“Leases are contracts, as well as conveyances. It is
axiomatic that the rights and obligations of the parties to a contract are defined by the
provisions of that document.”) (Emphasis added). Certainly, the Legislature may abrogate
common law by enacting law under which certain terms take a different statutory meaning than
ordinarily understood either in its plain meaning or common law definition. That has not
occurred here.

RCW 7.60.005 sets forth statutory definitions that apply throughout the Receivership
Act. Notably, RCW 7.60.005 does not provide specific statutory definitions for “lease,”
“unexpired lease,” or “contract,” and certainly nothing to suggest that for the purposes of the
Receivership Act, leases ceased being “contracts,” or that the ordinary meaning of those terms
have been abrogated. Likewise, the Receivership Act variously mentions “real estate contract,”
RCW 7.60.260(1), “forward contract merchant,” “commodity contract,” “forward contract,”
and “securities contract,” RCW 7.60.110(3)(g), without setting a statutory definition for any of

these terms. In contrast, the term of art “executory contract” is specifically defined, meaning “a
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contract where the obligation of both the person over whose property the receiver is appointed
and the other party to the contract are so far unperformed that the failure of either party to the
contract to complete performance would constitute a material breach of the contract, thereby
excusing the other party’s performance of the contract.” In defining “executory contract,” the
Legislature used the term “contract” by itself five times. If, as Receiver suggests, the term
“contract” whenever used means only “executory contract” to the exclusion anything else, that
would render this definition entirely circular and incomprehensible.

In the absence of statutory language abrogating the plain meaning of the words, the
Court should, as suggested by Receiver, “look to the plain language of the statute.” Mot. to
Extend Deadline at 3 (citing Birgen v. Dep’t of Lab. & Indus., 186 Wn. App. 851, 857, 347
P.3d 503 (2015). Receiver’s motion reminds us that “[c]ourts cannot modify the language of a
statute under the guise of statutory interpretation or construction,” Mot. to Extend Deadline at
3 (citing Garcia v. Dep’t of Soc. & Health Servs., 10 Wn. App. 2d 885, 916, 451 P.3d 1107
(2019)), while disingenuously arguing that the “statute clearly differentiates between
‘unexpired leases’ and ‘contracts,”” Mot. to Extend Deadline at 3, when, in actuality, the
statute differentiates between “unexpired leases” and *executory contracts.” See RCW
7.60.130. We “must not add words where the legislature has chosen not to include them,” Rest.
Dev., Inc. v. Cananwill, Inc., 150 Wn.2d 674, 682, 80 P.3d 598 (2003), and the Court must
“construe statutes assuming that the legislature meant exactly what it said,” Birgen, 186 Wn.
App. at 858. Moreover, the purpose of the phrase “executory contract or unexpired lease”
serves not so much to distinguish the one from the other, but to distinguish both from all the
other contracts to which a general receiver’s authority to assume and reject has no relevance.
Both executory contract and unexpired lease share the same defining characteristic for
purposes of a receivership: they both represent agreements with outstanding rights and

obligations that have not been fully performed.
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Reading “contract” in RCW 7.60.130(7) as referring to just “contract” as it is ordinarily
understood and not the Receivership Act-specific terminology of “executory contract” is
supported by the legislative history evidencing the legislative intent behind RCW 7.60.130(7).
None of the legislative material indicates any intent to distinguish “contract” from leases for
the purposes of Subsection (7) and (8). These two sections were meant, instead, to address
concerns raised by state agencies and to scale back the receiver’s otherwise fairly absolute
power in assuming and rejecting executory contracts and unexpired leases as set forth in
Subsections (1) through (6). In fact, the House Bill Report summarized RCW 7.60.130 and the
insertion of Subsection (7) thusly: “The power of a general receiver to assume or reject
executory contracts and unexpired leases is codified. However, if the state is party to the
contract, there must be agreement to assume the contract, or else it is deemed rejected.” H.R.
Rep. on SSB 6189, 58th Leg., Reg. Sess. (Wash. 2004) (emphasis added). Receiver, in asking
this Court to enter an Ex Parte Order that disregards the protection embodied in RCW
7.60.130(7) and .190, without notice or opportunity for the State to be heard, in fact engaged in
the type of unrestrained behavior that the Legislature sought to curtail when a state contract is

at issue.

2. There is no evidence or reasonable inference from the evidence to support
Receiver’s claim that no party would be prejudiced or harmed
Receiver asserted in its Ex Parte Motion that no party, including State, would be
prejudiced or harmed. This argument is unsupported and lacks merit for several reasons. First,
the Declaration of Stuart Heath in Support of Ex Parte Motion to Extend Deadline to Assume
or Reject the Lease contains numerous statements of belief, opinion, and legal arguments that
should not have been considered. Second, it establishes no factual basis that would support the
conclusion that extending the time set forth in RCW 7.60.130(7) will not prejudice or harm any

person joined as a party or who has appeared in the receivership. Heath Decl. 4.
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Indeed, State is prejudiced or harmed by both the process by which Receiver obtained
the Ex Parte Order and its substance. State was certainly prejudiced by being deprived of the
opportunity to be heard and explain to this Court State’s understanding of the unique
protections the Receivership Act affords state agencies., Moreover, RCW 7.60.130(7) provides
sideboards so that state property is not held within the limbo of receivership for too long. The
statute requires that receivers must act quickly to assume the lease and thereby undertake the
obligations required for occupation of the premises, or otherwise reject it if those obligations
simply prove too onerous for the receivership. A receiver cannot defer a decision on assuming
a state contract past the 60-day statutory period without communicating with the state agency,
as Receiver seems intent to do, and during the interim proceed to use limited cash collateral,
potentially negatively impacting the state agency and larger public interest.

Even if Receiver genuinely believes, as it claims, that RCW 7.60.130 does not apply
because “the Lease is a lease and not a contract,” it should (or should have been) aware that the
State Lease is not the only agreement at issue where a state agency is a party. The June 20,
2024 contract between the State and the PDA certainly constitutes an executory contract, as the
PDA has received state funds but never fulfilled its obligations by disbursing them as agreed

upon. Sternback Decl.  17.

C. Public Policy and Equitable Principles Weigh in Favor of the Relief Sought by the
State and Against Receiver’s Continued Occupation of Public Property Without the
State’s Permission

As of the filing of this Motion, Receiver has had the statutory 60 days and 10 days
beyond that by operation of the Ex Parte Order to seek permission from the Court and State to
assume the State Lease. Notably, Receiver has never attempted to do so. Since its appointment,
Receiver has only ever sought to extract more favorable terms and concessions from the State
for a new lease. Sternback Decl. § 9. With willing parties, this in and of itself may not be

objectionable. However, having failed to achieve its desired terms and concessions, Receiver
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now seeks to make an end run around the safeguards and limitations of the Receivership Act.
Should the Ex Parte Order be allowed to stand, it creates a precedent within this proceeding
enabling Receiver to indefinitely extend its occupation of Fort Worden State Park by endlessly
seeking ex parte extensions one after another, without ever needing to notify the State or other
parties and show good cause as required. In doing so, Receiver can have its cake and eat it, too:
by holding the premises in limbo, neither assumed nor rejected, Receiver reaps the benefits of
a tenant without all of the corresponding obligations. Receiver’s actions to date raise a
significant concern that its aim here is to occupy State property until such time the State finally
relents to its demands for a favorable lease and perhaps other benefits from the State. Allowing
judicial mechanisms like receiverships to be abused in such a way does not further the public
policy behind the Receivership Act.

Receiver also cannot argue that there existed some unforeseen emergency which
necessitated an ex parte motion or order. Any urgency or emergency is of Receiver’s own
doing and results from its failure to manage statutorily established deadlines. In any event,
RCW 7.60.190 does not provide grounds for receivers to present ex parte motions simply for
“emergencies.” As mentioned above, RCW 7.60.190 only allows for ex parte motion and
orders when “notice is not specifically required to be given under this chapter,” and, even then,
only “if it appears that no person joined as a party or who has appeared in the receivership
would be prejudiced or harmed by the relief requested. Moreover, allowing Receiver to obtain
ex parte order simply because it is an “emergency” sets a dangerous precedent for this
receivership proceeding. It incentivizes Receiver to provide no notice or minimal notice to the
parties at its own convenience and discretion. It serves to both reward litigation by ambush,
which an ex parte motion on the eve of the Thanksgiving weekend certainly constitutes, and
lack of diligence by Receiver, who had no fewer than sixty days to either confer with relevant

parties regarding a stipulated extension or to properly note its request for extension for hearing.
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Any argument Receiver might raise pertaining to wanting more time should not be
weighed in favor of keeping the Ex Parte Order in place. If maintaining possession of the state
park is so crucial to Receiver, it had more than sixty days to request the State’s consent for

assumption of the State Lease. Receiver has chosen not to do so.

IV.  CONCLUSION

Receiver’s self-serving interpretations of the Receivership Act and apparent casual
disregard for procedural requirements established therein and by Court Rules do nothing but
erode the trust of creditors and other parties-in-interests in this Receiver’s ability to conduct an
orderly and transparent proceeding, and should rightly alarm the Port Townsend community
and the citizens of the State of Washington at large, all of whom are directly or indirectly
impacted by this receivership.

The Washington State Parks and Recreation Commission, as the landlord and owner of
Fort Worden State Park (and agency charged with caring for Washington’s most treasured
lands, waters, and historic places) rightly expects Receiver to conduct itself in a manner
befitting one appointed by the Court, as a disinterested party and “the court’s own agent,” S.B.
Rep. on S.B. 6189, 58th Leg., Reg. Sess. (Wash. Feb. 12, 2004), with the Court’s
administration of the property under receivership, rather than simply for the benefit of either
itself or any particular creditor. Currently, Receiver is using the receivership process to
indefinitely occupy publicly owned property, without either assuming the lease to undertake
the obligations required for occupation of the premises or rejecting it so that the State can
properly resume management of this state park. To indefinitely occupy public property in order
to effect and compel the particular ends sought by or to exact value for either the receiver or a
particular creditor is not an appropriate use of the receivership proceeding. At the same time,

Receiver is seeking the Court’s permission to use limited cash collateral.
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Accordingly, The State respectfully requests that the Court grant this Motion to Vacate
the Order dated December 2, 2024, as improperly sought and obtained by Receiver and
contrary to law, as well as any other relief as is just and proper.

DATED this 12th day of December, 2024.

ROBERT W. FERGUSON
Attorney General

s/ Andy Woo
ANDY WOO, WSBA No. 46741
Assistant Attorney General

Attorneys for Washington State Parks and
Recreation Commission
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